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DECISION AND ORDER
Before:   Judge Broderick

On July 25, 19S3, I issued an order consolidating the above
proceedings.  I also denied Emery's motion for summary decision
and granted the cross motion of the Secretary for limited summary
decision.  I retained jurisdiction to determine whether the vio-
lation was significant and substantial, and to assess a civil
penalty.  I directed the parties to attempt to stipulate the facts
necessary for me to make such determinations.

On August 29, 1983, the parties filed a stipulation of facts
with a computer printout of Emery's history of previous violations.

Based on the stipulation of facts , I conclude that Respondent
is a large operator (its annual production is approximately
4 million tons).  Its history of previous violations is not such
that a penalty otherwise appropriate should be increased because
of it.desist order is therefore unwarranted. Accordingly, we
